
 

© One Paper Buildings 2011 Page 1 

Case in focus:  

26th October, 2011 

Gale v SOCA [2011] UKSC 49 

This is an extremely important case with which everyone who deals with Part V of 
POCA should familiarise themselves.  

Facts 

The Supreme Court dismissed the appeal of two appellants who sought to argue that, for the 
purposes of Recovery Orders, the determination of whether property was derived from crime 
(and therefore whether it represented unlawful property for the purposes of POCA) triggered 
the protections of Article 6(2) ECHR; they argued that the criminal standard of proof should 
apply. A subsidiary appeal against on order to pay the SOCA’s costs, which included the 
costs incurred by the Receiver instructed by SOCA, was also dismissed. 

Issue 1: The Applicability of Article 6(2) 

In civil recovery proceedings against the appellants, Mr. and Mrs. Gale, SOCA claimed that 
the property held by them represented property derived from criminal activity, namely drug 
trafficking, money laundering and tax evasion, both in the UK and in foreign jurisdictions. 
Neither had ever been convicted of such an offence but Mr. Gale had been acquitted of a 

drugs offence in Portugal, whilst proceedings in Spain had been discontinued.  

The judge found that he was satisfied on the balance of probabilities that their property was 
property obtained through unlawful conduct. 

The appellants argument was threefold:- 

(1) that proving that the property was the product of crime required proof that they had 
been guilty of criminal conduct, meaning that they were entitled to the presumption of 

innocence under the European Convention on Human Rights 1950 art.6(2);  

(2) that in order to defeat that presumption, proof of guilt to the criminal standard was 
required;  

(3) that no adverse finding could be made against Mr. Gale in respect of conduct of 

which he had been acquitted in Portugal. 
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As part of his “preliminary observations” to the analysis of the case law that followed, Lord 
Phillips noted, at para. 19:-  

“In this jurisdiction the standard is proof beyond reasonable doubt. In such 
circumstances it is perfectly obvious that failure to establish guilt according to the 
required standard does not demonstrate that the defendant did not commit the 
criminal act. It demonstrates simply that the evidence adduced against him was 
insufficient to discharge the enhanced burden of proof.” 

He observed that the European Court had found that it is not unlawful to require a defendant 
who had been acquitted to satisfy some additional criterion in order to qualify for, for 
example, reimbursement of his costs. Nor was there a bar to a civil claim for compensation 
in proceedings that apply a lesser burden of proof to the issue of whether the defendant 
committed the acts that had formed the basis of the criminal charge on which he was 
acquitted [para. 20]. 

However, the position was different in relation to proceedings that cast doubt on the validity 
of a prior acquittal, which had in some cases been found to offend Article 6(2), as had 
statements by public authorities suggesting that a person acquitted might none the less have 
been guilty. In respect of the former he observed that the “common factor” in those cases 
had been a procedural connection between the criminal trial and the subsequent 
proceedings; the proceedings were “a consequence and the concomitant” of the criminal 
proceedings [para. 21]. 

Lord Phillips stated that, on the face of the relevant cases, the effect of an acquittal in 
criminal proceedings was to “convert a presumption of innocence prior to conviction which is 
rebuttable, into an irrebuttable presumption of innocence after acquittal” [para. 25]. However, 
he was able to identify several features of the various cases which demonstrated that this 

was not, in fact, the case. 

After analysing the authorities Lord Phillips indicated that this was an area that requires 
clarification from the Grand Chamber [para. 32]. However, he went on, at para. 34, to 
indicate that he was inclined to the view that:- 

“…all that the cases establish is that article 6(2) prohibits a public authority from 
suggesting that an acquitted defendant should have been convicted on the 
application of the criminal standard of proof and that to infringe article 6(2) in this way 
entitles an applicant to compensation for damage to reputation or injury to feelings. I 
am inclined to this view, albeit that it involves a remarkable extension of a provision 
that on its face is concerned with the fairness of the criminal trial…”  
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Having come to the conclusion above, Lord Phillips clarified that the case law did not lend 
credence to the defence proposition to the effect that the application of Article 6(2) ought to 
have prevented the evidence from the Portuguese criminal proceedings from being 
admissible in the English civil proceedings against the appellants and, at para. 35, he noted 
that:- 

“The link between the Portuguese criminal proceedings and the English civil 
proceedings, which Strasbourg would appear to consider so critical, is not there.”  

If there were any residual doubt as to whether the critical feature that destroyed the “link” 
was the fact that the criminal proceedings took place in a different country, it is roundly 
disabused by Lord Dyson, para. 133:- 

“I would hold that there is no sufficient link between civil recovery proceedings under 
Part 5 of SOCA and any criminal proceedings to justify the application of article 6(2) 
to the Part 5 proceedings. Indeed, there is no link at all. The Part 5 proceedings are 
not a “direct sequel” or “a consequence and the concomitant” of any criminal 
proceedings. They are free-standing proceedings instituted whether or not there have 
been criminal proceedings against the respondent or indeed anyone at all.” 

Lord Dyson analysed the case law at paras. 134-143 and noted that the “link” could, 
however, be created where there was a suggestion in the proceedings that the individual in 
question was guilty of an offence notwithstanding an acquittal. Having analysed the wording 
used by the judge in the High Court, he found that had not been the case as far as the 
appellants were concerned [para. 142]. 

When considering the issue of the standard of proof Lord Phillips considered R v Briggs-
Price [2009] AC 1026 and Geerings 46 EHRR 1222. He recapped that the context in which 
Geering was decided was provided by the ECtHR in Phillips v United Kingdom (2001) 11 
BHRC 280 and in van Offeren v The Netherlands (Application No 19581/04) (unreported) 5 
July 2005. 

In each of those cases the Court held that confiscation proceedings in relation to the benefits 
of drug trafficking did not involve charging the defendant with a criminal offence so as to 
bring them within the scope of article 6(2) [para. 40]. 

The position in Geering was, however, different to that in van Offeren and Phillips. Mr. 
Geering’s convictions for a number of offences had been quashed. However, the authorities 
decided to pursue confiscation proceedings in respect of the offences for which he had, 
effectively, been acquitted in addition to the offences for which his conviction was upheld.  

Lord Phillips acknowledged, at para. 42, that “…there is something unattractive about a 
prosecuting authority, which has failed to procure a conviction, proceeding to seek a 
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confiscation order on the basis that the defendant committed the specific crimes of which he 
was acquitted.”    

The ECtHR had found, in Geering [at para, 47 and 48 of the judgment], that a combination of 
the lack of clear evidence that the appellant had obtained the assets in question, and the 
fact that the confiscation was based upon offences of which he had been acquitted, meant 
that the confiscation was effectively based upon a presumption of guilt. That was 

incompatible with Article 6(2).  

Whilst Lord Phillips acknowledged that Geering might be said to set down a principle to the 
effect that where a defendant has been tried and acquitted of an offence no claim can be 
based upon an assertion that he committed that offence, he rejected that interpretation as 

“contrary to principle”. He went on to clarify his position, as follows, at para. 44:- 

“I see no reason in principle why confiscation should not be based on evidence that 
satisfies the civil standard, notwithstanding that it has proved insufficiently compelling 
to found a conviction on application of the criminal standard…”  

Lord Bridge further justified this position, at para. 115, by observing that “contrary to 
widespread popular misconception, acquittal does not prove the defendant innocent”. 

Lord Phillips noted that Geering provided clear support for the proposition that where it is not 
proved by independent evidence that the defendant possesses or possessed property for 
which there is no innocent explanation, but asserted that this is to be inferred from the fact 
that he committed a crime or crimes, the latter fact must be proved according to the criminal 
standard of proof [para. 45]. 

However, he stated that this had not been the position in the appellants’ case as there was 
clear evidence of property in their hands whose provenance had not been sufficiently 
explained. 

Having so found he moved onto consider the proposition that in no case can confiscation be 
ordered unless it is proved to the criminal standard that the defendant committed the 
offences from which the property is alleged to have been derived. 

He conducted a detailed review of the judgment in Briggs-Price, in which that question was 
addressed in respect of post conviction confiscation orders in which the Crown sought to rely 
upon additional offending that had not been charged. His conclusion, at paras. 54-55, was 
this:- 

“54…The commission by the appellants in the present case of criminal conduct from 
which the property that they held was derived had to be established according to the 
civil and not the criminal standard of proof... 
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55. The starting point in this case is the possession of property by the appellants for 
whose provenance they were unable to provide a legitimate explanation. There was an 
abundance of evidence, set out at length by the judge with great care, which 
implicated them in criminal activity that provided the explanation for the property that 
they owned. The judge rightly applied the civil standard of proof, but on my reading of 
his judgment he would have been satisfied to the criminal standard of the appellants' 
wrongdoing. For the reasons that I have given I would dismiss the appeal in relation to 
the first issue.”   

Lord Clarke, with whom Lord Mance, Lord Judge and Lord Reed agreed, concurred in his 
judgment at para. 59; Lord Brown did so at para. 110; and Lord Dyson also did so at para. 

119. 

Issue 2: Costs of the Receiver appointed by SOCA 

SOCA had obtained an Interim Receiving Order pursuant to section 246 POCA, and it was 

upon the basis of that report that they had commenced civil recovery proceedings [para. 6]. 

At the conclusion of the civil recovery proceedings Griffith Williams J ordered costs against 
the appellants but refused to allow an order that these costs include the costs incurred by 
the receiver during his investigation [para. 61]. This decision was overturned by the Court of 

Appeal. 

The Supreme Court, which concurred unanimously with Lord Clarke’s judgment, found that 
costs could be awarded, pursuant to section 51 SCA, if they are either costs of or incidental 
to the relevant proceedings at the discretion of the Court [para. 75]. The question in this case 
was, therefore, were the Receiver’s costs, costs of or incidental to the civil recovery 
proceedings [para. 76]? 

The answer was, according to the Court, firmly in the affirmative [para. 79], and there was no 
statutory rule or provision, that would lead to a contrary conclusion [para. 81], 
notwithstanding the fact that there was provision in section 280(3) POCA for the Receiver’s 
expenses to be paid by SOCA from the monies realised under the recovery order. That, it 
was found, was a matter for SOCA’s discretion [para. 83]. 

Whilst the case of SOCA v Wilson [2009] NICA 20; [2009] NI 28 suggested the contrary, the 
Court found that the Receiver’s costs were allowable, thereby finding that Wilson was 
decided wrongly [para. 109], and the appeal was duly dismissed on this issue.  
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Analysis 

This judgment is significant because it preserves the ability of law enforcement agencies to 
continue their drive to neuter criminal enterprises by depriving them of their capital, even in 
circumstances in which insufficient evidence is available to sustain a criminal prosecution. 
Whilst unattractive, civil recovery proceedings can even, it seems, be brought in the face of 
an acquittal for an offence based upon the same conduct and the same evidence relied 

upon in those proceedings.  

However, it would appear that the way in which such cases are presented by the authorities, 
and the way in which judgments are phrased, is currently of critical importance if these 
proceedings are to avoid engaging Article 6(2). A clumsy sentence in an application 
suggesting that there has been a wrongful acquittal may, on the analysis of the Supreme 

Court, lead to an application for damages. 

It is to be hoped that the Supreme Court’s appeal to Strasbourg for further clarification as to 
exactly what part Article 6(2) has to play in civil proceedings that involve evidence and 

assertions of criminal activity will be met with clear guidance in due course. 

It should be noted that Angus v UKBA [2011] EWHC 461 (Admin) appears to have eroded 
the last interpretative disparity between cash forfeiture and asset recovery; this is an 
authority that will, in our opinion, be of equal application to cash forfeiture proceedings. 

 

 

Quinton Newcomb  
Chambers of Michael Hubbard Q.C. and Karim Khail Q.C. 

ONE PAPER BUILDINGS 

mailto:quintonnewcomb@onepaper.co.uk�

	Case in focus:
	UGale v SOCA [2011] UKSC 49
	Facts
	Issue 1: The Applicability of Article 6(2)
	Issue 2: Costs of the Receiver appointed by SOCA
	Analysis


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



